WINSTEAD Austin  Dallas Fort Worth  Houston San Antonio  The Woodlands  Washington, D.C.

401 Congress Avenue 512.370.2800 ocerice
Suite 2100 512.370.2850 rax
Austin, Texas 78701 winstead.com

direct dial: 512.370.2806
aaxe@winstead.com

July 20, 2011
Mr Gary Miller Via Email
Remedial Project Manager and Certified Mail Return Receipt Requested
U.S. Environmental Protection Agency 7002 2030 0000 4231 1210
Region 6
Superfund Division (6SF-RA)
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733
Ms. Barbara A. Nann Via Email
Assistant Regional Counsel and Certified Mail Return Receipt Requested
U.S. Environmental Protection Agency 7002 2030 0000 4231 1227
Region 6
Superfund Division (6RC-S)
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733
Mr. Stephen Tzhone Via Email
Remedial Project Manager and Certified Mail Return Receipt Requested
U.S. Environmental Protection Agency 7002 2030 0000 4231 1234

Region 6

Superfund Division (6SF-RA)
1445 Ross Avenue, Suite 1200
Dallas, TX 75202-2733

Re:  San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for
Remedial Investigation/Feasibility Study; CERCLA Docket No. 06-03-10;
Preliminary Site Characterization Report

Dear Mr. Miller, Ms. Nann and Mr. Tzhone:

On this date, International Paper Company (“IP”) and McGinnes Industrial Maintenance
Corporation (“MIMC"), Respondents at the above-referenced federal Superfund Site, are
submitting to the United States Environmental Protection Agency (‘EPA”) Region 6, a Preliminary
Site Characterization Report (‘PSCR”) as required by the above-referenced Unilateral
Administrative Order (‘UAQ").
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The PSCR includes a discussion of soil sampling activities that have been conducted in an
area south of Interstate Highway 10 (“1-10") in Harris County referred to in the PSCR as the
“southern impoundment” or “impoundment south of I-10.” Most of the discussion in the PSCR
regarding the southern impoundment is contained in Section 7 of the PSCR but other comments
regarding the southern impoundment are sprinkied throughout the report.

MIMC has objected to the investigation of the southern impoundment as a part of this
remedial investigation (“RI"). See Letter Dated September 10, 2010 from Winstead PC (MIMC
legal counsel) to EPA and Letter Dated October 21, 2010 from Winstead PC to EPA (attached
hereto as Attachments A and B, respectively). The submittal of the PSCR on behalf of MIMC does
not constitute a waiver of MIMC's continuing position that the southern impoundment is not part of
the “Site” as defined by the UAO and that MIMC is not a responsible party for the southern
impoundment. No credible evidence exists to MIMC’s knowledge that the southern impoundment
was owned or operated by MIMC or that MIMC arranged for or transported waste to and selected
the southern impoundment for disposal of wastes.

The PSCR is submitted by MIMC due to the requirement in the UAO to submit a report to
EPA regarding the initial Site characterization and EPA's insistence that the southern impoundment
information be included in that report. Any references or inferences in the PSCR to the southern
impoundment being a part of the Site as defined in the UAO are inadvertent and should not be
construed as a waiver of MIMC'’s position that the southern impoundment is not part of the Site. In
fact, for the purposes of the PSCR, the Respondents have defined the “Site” to be the Preliminary
Site Perimeter created by EPA for purposes of this Rl. Moreover, any figures or tables contained
in the PSCR related to the southern impoundment, that include a reference to the “Site” or the “San
Jacinto River Waste Pits Superfund Site”, shall not be construed as a waiver of MIMC's position
that the southern impoundment is not a proper subject of the RI required by the UAQO.

Please do not hesitate to call if you have any questions regarding this matter.

Sincerely,
Albert R. Axe Jr.
ARA:cm
Attachments

cc: David Keith
Jennifer Sampson
John Cermak
Sonja Inglin
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401 Congress Avenue 512.370.2B00 orce
Suite 2100 512.370.2850 rax
Austin, Texas 78701 winstead.com
direct dial: 512.370.2806
aaxe@winstead.com
September 10, 2010
Via Email and

Certified Mail Return Receipt Requested

Mr. Stephen Tzhone

Remedial Project Manager

U.S. Environmental Protection Agency, Region 6
Superfund Division (6SF-RA)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Ms. Barbara A. Nann

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 6
Superfund Division (6RC-S)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Re:  San Jacinto River Waste Pits Superfund Site; Unilateral Administrative Order for

Remedial Investigation/Feasibility Study; U.S. EPA Region 6, CERCLA Docket
No. 06-03-10

Dear Ms. Nann and Mr. Tzhone:

The U.S. Environmental Protection Agency (“EPA”) Region 6 has notified McGinnes
Industrial Maintenance Corporation (“MIMC”) and International Paper Company, identified as
the Respondents in the above-referenced Unilateral Administrative Order (“UAQ”), that it has
information that indicates an additional impoundment is located south of I-10. This information
indicates that the additional impoundment contains material similar to that disposed of in the two
impoundments located within the 20.6 acre tract of land north of I-10 that is included within the
definition of “Site” in the UAO. EPA has directed the Respondents to take surface and

subsurface soil samples in and around this additional impoundment south of I-10 to determine
the nature and extent of any actual or threatened releases.
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MIMC denies any responsibility for the additional impoundment located south of 1-10
and contends that the area south of I-10 where this impoundment may be located is a separate
“facility” or “site” under the Comprehensive Environmental Response, Compensation, and
Liability Act (“CERCLA™). Therefore, MIMC respectfully declines to participate in the

sampling activity south of I-10. As further support for MIMC’s position, please consider the
following:

1) The additional impoundment located south of I-10 (“South Impoundment™) is not
located on property that is contiguous to the 20.6 acre Virgil C. McGinnes, Trustee property

(“McGinnes Tract”) on which the waste impoundments that are the subject of the UAO and
associated RUFS are located.

2) The South Impoundment is separated from the McGinnes Tract by property owned by
the State of Texas/Texas Department of Transportation (“TxDOT™). Recent sampling conducted
on the TxDOT right-of-way supports MIMC’s contention that waste constituents from the
McGinnes Tract have not migrated from the McGinnes Tract, across the TXDOT right-of-way, to
the area south of I-10 where the South Impoundment is thought to be located. Thus, the South

Impoundment does not represent an area where waste constituents from the McGinnes Tract
have come to be located.

3) According to the May 1966 Texas Department of Health report on the waste disposal
operations of Champion Paper Company’s Pasadena Paper Mill, the South Impoundment is a
separate waste disposal area (referred to in the report as the “older site”) that was used for the
disposal of waste from June 1965 to September 1965. The work at the South Impoundment was
performed by the Ole Peterson Construction Company, with MIMC taking over operations on
September 13, 1965 at the “newer site” (i.e., the McGinnes Tract) located north of 1-10. As
stated in the report, “the older site was used prior to McGinnes Corp. taking over the operation . .
" Available evidence indicates that waste was disposed of at the “newer site” between
September 13, 1965 and early May 1966.

4) The disposal of wastes generated by the same company on two separate tracts of land
does not make the two tracts part of the same “site” or “facility” under CERCLA. If this were
the case, every Champion Pasadena Paper Mill waste disposal location could be considered part

of the same site, This is not consistent with CERCLA or EPA’s rules and guidance adopted
pursuant to CERCLA.,

5) The UAO requires the Respondents to respond to or remedy the release or
threatened release of hazardous substances, pollutants or contaminants at or from the “Site”,
Since the South Impoundment is a separate disposal area, not impacted by the release or
threatened release of hazardous substances, pollutants or contaminants from the McGinnes Tract,
MIMC maintains that the impoundment is not subject to the UAO and should not be included in
the investigation being conducted jointly by the Respondents.
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Please let me know if you have any questions regarding this matter.

Sincerely,

Lt (e

Albert R. Axe, Jr.

(Vo John Cermak
David Keith

/dlc
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WINSTEAD Austin  Dallas  Fort Worth = Houston

San Antonio  The Wocodlands  Washington, D.C.

Albert R, Axe
direct dial: 512.370.2806
aaxe(@winstead.com

October 21, 2010

Mr. Stephen Tzhone, Remedial Project Manager
U.S. Environmental Protection Agency, Region 6
Superfund Division (6SF-RA)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

Ms. Barbara A. Nann, Assistant Regional Counsel
U.S. Environmental Protection Agency, Region 6
Superfund Division (6RC-S)

1445 Ross Avenue, Suite 1200

Dallas, Texas 75202-2733

407 Congress Avenue 512.370.28B00 orece
Suite 2100 512.370.2850 mx
Austin, Texas 78701 winstead.com

Via Certified Mail

Via Certified Mail

Re:  Response Regarding Sampling of Southern Impoundment
San Jacinto River Waste Pits Superfund Site, Harris County, Texas
Unilateral Administrative Order, CERCLA Docket No, 06-03-10 (“UAO ")

Dear Stephen and Barbara,

This letter is being submitted on behalf of McGinnes Industrial Maintenance Corporation
(“MIMC”) in response to (i) the October 8, 2010 letter from the U.S. Environmental Protection
Agency (“EPA”) to the undersigned responding to the September 10, 2010 letter written on
behalf of MIMC regarding the sampling of a waste pit south of I-10 (“South Impoundment™),
and (ii) the October 7, 2010 letter from EPA Region 6 to Dr. David Keith regarding notification

of alleged non-compliance with the above-referenced UAO.

The alleged non-compliance relates

to the failure of MIMC and International Paper Company (“IP”) to incorporate comment number
four of EPA’s August 26, 2010 comments into the Remedial Investigation/Feasibility Study
(“RI/FS”) Work Plan (“WP”). EPA’s comment number four also related to the performance of

surface and subsurface sampling of the South Impoundment.

AUSTIN_1\613837 v7 48434-]
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The UAO was sent to MIMC and IP (collectively referred to as the “Respondents™)
pursuant to a letter dated November 20, 2009 and became effective on the same date. The UAO
requires the Respondents to conduct an RI/FS for the above-referenced Site. Under Section IX
of the UAQ, the “Site” is defined as:

“the San Jacinto Waste Pits Superfund Site located in Pasadena, Harris County,
Texas, encompassing approximately 20.6 acres, partially submerged, tract of land
bounded on the south by Interstate Highway 10, on the east by the San Jacinto
River main channel, and on the north and west by shallow water off the River’s
main channel and depicted generally on the map attached as Appendix B.”

Paragraph 53 of the UAO describes the work required to be conducted by the

Respondents. Specifically, the “Remedial Investigation” and the “Feasibility Study” are defined
as follows:

The Remedial Investigation (“RI”) shall consist of collecting data to characterize
site conditions, determining the nature and extent of the contamination at or from
the Site, assessing risk to human health and the environment and conducting
treatability testing as necessary to evaluate the potential performance and cost of
the treatment technologies that are being considered. (emphasis added).

The Feasibility Study (“FS”) shall determine and evaluate (based on treatability
testing, where appropriate) alternatives for remedial action to prevent, mitigate or
otherwise respond to or remedy the release or threatened release of hazardous
substances, pollutants, or contaminants at or from the Site. (emphasis added).

Thus, the work required to be conducted by the Respondents under the UAO consists of
an investigation of the conditions at the Site, as defined in the UAO, and those areas
contaminated by hazardous substances, pollutants or contaminants from the Site.

Subject to certain defenses, Respondents notified EPA of their intent to comply with the
UAO and have proceeded in good faith to do so. The recent directive from EPA, however, to
conduct a surface and subsurface investigation of the South Impoundment is beyond the scope of
the UAO and appears to be based on a faulty legal premise.

Based on our discussions with IP representatives and IP’s October 18, 2010 letter
regarding this subject, IP has stated that it is willing to conduct the South Impoundment
investigation. This is not surprising given that (i) IP is legally responsible for the waste disposal
practices of Champion Paper Company and (ii) Champion used the South Impoundment for the
disposal of its wastes. The same clarity that exists relative to IP’s responsibility for the South
Impoundment does not exist with respect to MIMC’s involvement with this impoundment.
Therefore, as stated in MIMC’s September 10, 2010 letter, MIMC respectfully declines to
participate in this investigation. The reasons for this are more fully set out below.

AUSTIN_11613837 v7 484341
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Even though MIMC will not participate in the investigation of the South Impoundment,
the language that EPA has directed the Respondents to include in the RI/FS WP pursuant to its
comment number four is being added to the WP and a revised WP is being submitted to EPA by
the Respondents’ Project Coordinator. The inclusion of this language in the WP does not
constitute an admission by MIMC that the investigation of the South Impoundment is within the
scope of the RI/FS required by the UAQO. To the contrary, for the reasons stated in this letter,
MIMC continues to maintain that this investigation is not covered by the UAO and that MIMC
has no responsibility for the South Impoundment.

I. An Investication of the South Impoundment is not covered by the UAO.

As previously noted in various letters, phone calls, and emails between MIMC and EPA
Region 6, MIMC asserts that the South Impoundment is separate from and unrelated to the
“Site,” as defined in the UAQO. The definition of “Site” is contained in Section IX of the UAO
and is set out above. This definition provides that the Site is bounded on the South by I-10.
Paragraph 7 of the UAO further provides that the Site includes the 20 acre tract of land located
north of I-10 (referred to herein as the “Tract”™) where certain hazardous substances were
disposed of, “as well as wherever those hazardous substances have been deposited, placed, or
otherwise come to be located.” This definition is consistent with the scope of the Remedial
Investigation and the Feasibility Study described in Paragraph 53 of the UAO (as set out above),
both of which require the Respondents to address “contamination” or “hazardous substances,
pollutants or contaminants™ at or from the Site.

In previous correspondence, MIMC has noted that no evidence currently exists
demonstrating that the hazardous substances from the Tract have been “deposited, placed, or
otherwise come to be located” at the South Impoundment. To the contrary, the sampling data
resulting from the soil sampling conducted by the Respondents on the Texas Department of
Transportation (“TxDOT”) right of way (“ROW?”) that separates the Tract from the area south of
I-10 where the South Impoundment is located, tend to show that the wastes from the Tract have

not impacted the area where the South Impoundment appears to be located. (These data are
discussed in more detail below.)

Additionally, the May 1966 Texas Department of Health report (the “TDH Report™)
regarding the waste disposal operations of Champion Paper Company’s Pasadena Paper Mill
suggests that wastes that may be found at the South Impoundment, if any, would be the result of
waste disposal operations conducted by Champion Paper Company and the Ole Peterson
Construction Company (“Ole Peterson™). Ole Peterson is wholly unrelated to MIMC, and the
operations by Champion and Ole Peterson south of I-10 were unrelated to the operations of
MIMC at the Tract, which is the subject of the UAO and RI/FS. As stated in the TDH Report:
“The older site [referring to the South Impoundment] was used prior to McGinnes Corp taking
over the operation and appears to consist of a pond covering between 15 and 20 acres. The new
(and present) site [referring to the Tract] consists of an estimated 20+ acres, of which slightly
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less than 15 are being used. This area contains two ponds.” TDH Report at page 2. A copy of
the TDH Report is attached hereto as Exhibit 1 and incorporated herein by reference.

In addition to the express language of the UAO itself, recent case law suggests that it is
appropriate to consider two separate tracts of property as separate “facilities” under CERCLA
where the properties have different owners and are reasonably or naturally divided into multiple
parts or functional units. In U.S. v. Washington State Department of Transportation, WL
2698854 (W.D. Wash., July 7, 2010) (“WSDOT™), the court analyzed the scope of the word
“facility” under CERCLA. The term “facility” is used instead of “site” in CERCLA and is
defined to include “any site or area where a hazardous substance has been deposited, stored,
disposed of, or placed, or otherwise come to be located.” 42 U.S.C. § 9601(9). A copy of the
WSDOT case is attached hereto as Exhibit 2 for your convenience.

Of particular relevance and importance to this matter, the court noted that “CERCLA was
not intended to place the cost of the clean up on persons who are not responsible for the
contamination.” /d. at *¥5. In this case, since MIMC had no known involvement in the disposal
of Champion waste in the South Impoundment, the efforts by EPA to include this area in the Site
subject to the UAO and require MIMC to incur the cost of investigating this area runs counter to
the intent of CERCLA.

The court also noted that even though two properties could be considered “facilities”
under CERCLA since hazardous substances are located on both properties, “that does not mean
the two sites combine into one site to form a single facility.” Id. This is also particularly
relevant to this case as EPA appears to be directing that the South Impoundment be investigated

under the UAO merely on the basis that hazardous substances (i.e., Champion wastes) are
located on both properties.

In WSDOT, the court found that the area which the U.S. wanted to designate as a single
Superfund site included properties of several different owners and that there appeared to be no
common purpose among the different owners. The court further noted that the properties in
question were reasonably or naturally divided into multiple parts or functional units. As such,
the court found that the properties in question should be considered separate facilities. See id.

As noted in our previous conversations with EPA Region 6, it is undisputed that the Tract
and the South Impoundment are owned by different persons or entities. Additionally, the TDH
Report states that the Tract and the South Impoundment were each operated by separate and
unrelated operators—the South Impoundment by Ole Peterson and the Tract by MIMC. There is
no evidence that the owners and/or operators of the Tract and the South Impoundment ever
shared a common purpose. They appear to have been separately owned and operated at different
points in time, with the only commonality being that Champion waste was disposed of in each.
Furthermore, because the TxDOT ROW and I-10 separate the two locations, the Tract and the
South Impoundment location are reasonably and naturally divided into separate areas. Therefore,
based on these facts, the definition of the “Site” in the UAO, and the court’s holding in WSDOT,
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the South Impoundment area is a separate facility from the Tract. Therefore, EPA’s direction to
MIMC and IP to investigate the South Impoundment under the existing UAO is ultra vives,
arbitrary and capricious.

While MIMC has acknowledged that it requested authorization to discharge water from
the South Impoundment in 1966, MIMC has not found any evidence that it actually conducted
any discharge or other activities at the South Impoundment. MIMC has requested, and it again
respectfully requests, that EPA Region 6 reveal to MIMC any evidence that it may have to
demonstrate operation of the South Impoundment by MIMC. Moreover, in light of the October
18, 2010 letter from IP’s counsel to EPA regarding this subject, MIMC respectfully urges EPA
to send another CERCLA Section 104(e) request for information to IP requesting copies of all
documents upon which IP’s counsel bases his statement that “there is a basis for requiring
MIMC to also perform the South Pit investigation under the UAO, given (among other things)
the historical information that suggests that MIMC was involved in managing [sic.] area known
as the ‘south pit’ . . .”,

II. Validated sampling data confirm the information previously submitted to EPA
regarding the apparent lack of connection between the Site and the South Impoundment.

In a September 3, 2010 letter sent to EPA Region 6 by Anchor QEA on behalf of the
Respondents, Anchor cited to various data, including certain preliminary dioxin data from
sampling at the TxDOT ROW north of the South Impoundment, to suggest that no releases or
threatened releases from the South Impoundment have occurred. Moreover, as stated in the
September 10, 2010 letter from Winstead PC to EPA Region 6 on behalf of MIMC, such data
also suggests that waste constituents from the 20.6 acre Tract, on which the waste impoundments
that are the subject of the UAO and associated RI/FS are located, have not migrated from the
Tract, across the TxDOT ROW, to the South Impoundment.

Recently, Respondents submitted to EPA the final validated data from the soil sampling
of the TXDOT ROW. The validated dioxin data are virtually identical to the preliminary data
noted in the September 3 and September 10 letters discussed above, the one difference being the
2, 3,7, 8 TCDD result for Sample Location TXDOT 010 which dropped to 5.37 ng/kg dw. A
figure showing the locations of the soil samples and the final validated 2, 3, 7, 8 TCDD test
results is attached hereto as Exhibit 3 and incorporated herein by reference.

The new, validated data reveal the possible presence of some 2, 3, 7, 8 TCDD from the
Tract at low concentrations, on the portion of the TxDOT ROW located north of I-10,
particularly in Sample Nos. TxDOT 003, TxDOT 004 and TxDOT 005. The results for the
samples taken from the TxDOT ROW south of I-10, however, revealed primarily background
levels of dioxin. Sample No. TxDOT 010 showed an extremely low concentration of 2, 3, 7, 8
TCDD that may be associated with the impoundments on the Tract. The location of this sample
is immediately south of the Tract whereas the location of the South Impoundment, based on the
drawing of the impoundment contained in the TDH Report, is southwest of the Tract and close to
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the Old River. The sample result for TxDOT 009, the sample location closest to the South
Impoundment, was 0.55 J ng/kg dw, the “J’-flag denoting that the 2, 3, 7, 8 TCDD value is so
low that the laboratory could not guarantee the value reported. Thus, the available sampling data
do not support the notion that hazardous substances have migrated from the Tract impoundments
to the area of the South Impoundment.

ITI. The disposal of Champion waste in the South Impoundment does not mean that the
South Impoundment is part of the Site.

The October 7, 2010 notice of deficiency states that the Respondents are in
noncompliance with the UAO because they did not incorporate EPA’s comment number four
into the RI/FS WP. Comment four provides as follows:

“(4) Add new section and language specified:
6.1.8 Soil Investigation

USEPA has information that indicates an additional impoundment is located south
of I-10. This information indicates the additional impoundment contains material
similar to that disposed of in the two impoundments located north of I-10.
Surface and subsurface soil samples will be taken in and around these

impoundments to determine the nature and extent of any actual or threatened
releases.”

EPA’s comment appears to be based on the false premise that because Champion waste
was placed in both the Site impoundments and the South Impoundment, they are both part of the
same Site under the UAQ. This interpretation of the UAO ignores the express definition of
“Site” in the UAO and potentially subjects MIMC to expansive liability for any area where
“material similar to that disposed of in the two impoundments located north of I-10” may be
disposed of. MIMC cannot be responsible for every Champion Pasadena Paper Mill sludge
disposal location that has been constructed or used since the mill’s inception in 1937, Moreover,
under the existing UAO (as explained above), MIMC is only responsible for conducting an
RI/FS with respect to the Champion waste disposed of at the Tract, including areas where that
waste has come to be located. MIMC is committed to conducting an investigation consistent
with EPA guidance that addresses areas where this waste is located. In contrast, however, EPA’s
comment four directs a surface and subsurface investigation of the South Impoundment based
merely on the fact that “similar” material is located there. This is beyond the scope of the UAO.

It is MIMC’s desire to continue to work with EPA in completing the requirements of the
UAO in a fair manner. In that regard, MIMC remains committed to investigating the Tract and
defining the extent of contamination resulting from the wastes disposed of at that location.
Based on the information that we have reviewed, it appears clear that MIMC was not involved in
any waste disposal operations at the South Impoundment and therefore should not be asked by
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EPA to incur the additional costs associated with conducting a surface and subsurface
investigation of that impoundment. If you have any questions or comments, please feel free to
contact me at 512-370-2806.

Very truly yours,

bt (2 e —

Albert R. Axe, Jr.

AAtf
Enclosures

cc: John Cermak
David Keith
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The muterlal appears to solldify rupldly and Kr. llendersen reporied that

a vertical wall can be cul In tha penels whille rvmoving IL and that Lhe

wll will stand. 1t wvas alse reported Lhat alter the material has sbt a shert
tize, Unt vater will pol penetrote jbL - WAt raln vates will stand over |t.
It ws further reported that grass can be starled on the dry saterial and
that It vill spread mpldly, thws ferther cutiing off water.

Thz caterial Is rezoved by usc of Jetting (uslng wvaste wter frox the third
set of ponds) and 15 reported to ba removed vith a s0lld centent of 25% Lo
JGEL. .

Quanlity of Miterinl

LS
It wis estizaled by Fr. Headerson thae complete cleaning of the two ponds
would result n removal of ahoul 135,000 cuble yards of the materlal. Tha
barges -wsed fa the.operallon wI11 hold absut 1000 yords &nd threg barges
are- ysed. This x1lovs anc 5irge Lo be in the process of being filled, cae to
bafn e process of being unleandzd, snd one to be {n transit. About 6 hours
Is. required for for the complete opcrabklsa. Two shifts have beea In opecatlieon

to allow an average of & barge loads jer day to be hauled.

Er. Henderson slated that the matecinl wvas accusulating at Champlon at an
estizated rote of 1 barge load per day, . c

Dizsosal Sils .

As renbioncd, the dlzpozal sile Iz odfucent Lo the San Jacinto River ot the
Huwy T3 Bridge with the ;alder site on the south slde of Lhe Highwy and the
newer. site on the forth sides The older site was used prior to ¥cGinnes Corp
Flk:lng over the-oparation nnd appears. Lo, conalst. of a. pond covering between

15 ond 20 heres. Thia new (ond present) slie consists of &n estimnled 204
acres, of which slightly less than 1% areibeing used. This urea conlainy twp
ponds. .

Oaenof theiponds has bean.fitled and tha seeond {= nearly full. Levees on the
first pond oppear Lo be [n good zhape, with pocsibly slight secpags, walle
the sccond pond aeeds additional work on the Jcovwes. According to Er, ¥eGinnep,
Wt wather has prohiblicd the proper completion of the levess and Bdditienal
vork I8 Lo be dona n3 scon-ns poselhle.

Tha two new ponds are connscled with n drafn 1lne to nllow Lhe flow of sxceny
wtar (including raln water) from pond £1 Lo pond 2, vhara It collects nasy
the barge unlonding area, AL the prezent tire, this wvater |s punped back fnto
tha harges and returncd Lo the Chagplon Puper plimt where It 13 pasged through
the lasl celtilng ponds and digchirgud Lo tha Chunne]l with the resl of the
plant efflueat. This particulnr oparatlen Wil he menticned Iatar {n the roport,




Accordlng Lo vl bable nforentlon, We vlver 18 pol sulject to floeding
hich aletil wish sal U hevers o Ul 13, suhject Lo Mowsdlong from ralnfall
withwat Uw abl of o 2tagr such ng Gl In Usilh ovenl, the disposal area

alohl well be covenad wlth wiler,

vill solldfy nfler :lng. In the ponds a short
of pullntlon from scepoge. The oaly wter fs
sulld witerial and ralufall.

It alse agpears Wil the sadlerial
Bz aine? Where wald b oo deug:r
Vit whiich dovs suprate fres Uie

Excess Thiar & Its Disposal -

AL Ui presenk Line, Whs excess wiler plus minfall shich collectes In the
pont arca [2 pumscd Inte the hooges ond §s carcled Lack te Champlon Faper
and discharged thrvugh the flnal zultling ponds. Accerding Lo ¥r. NHenderson
snd Mr. Eealnnes, Wiz operatlon 1 nol ecoomical and they are vasy
Intererted In fluling oul IT the water could e dlschnrged Inta the Rlver
at the dizposal site. The saln teach [n the remaval_of wiler belng thut
the soll:lificallon of the material and e dralnlng of the Lop walcer would
allew the dischargs of more wastas Lo Lhe arva.

kn oemzple of this is Lhe older airea (Soulhh of Lha Huy), wherz the water
raaces fras 3 - § feet deep. Fr, Rintall had a minnoy Luckel typz of conte
-aipzr selaeryged In Lhis waler with fish In IL 2nd reported that they hsd boea
there for several weeks. Thes: fizh (or minnowz) were In good ceaditloa.

Qualfty of Dxeess Eater

Suzples were collected of the water fn the varjous plis and submitted Lo
the Auslin State Dept of Health Laboratory for analysis. The sasples and
thelr resulls are as follows:

BOD  Sulphales  Chlarldes
1550 5 790

Poinb of call .

#1 - Tew Pond /2 - near
pt of ralurm Lo barge

#2 « bew Pond £1 Tde- >2,500 Lo
s L&

£3 - Sua Jacinto River ~ 7.3 2.6
ncer barging pt

£l - 01d Pond - Soulh 8.3 8.0 2060

of Huy 13

dark with & somewhal

In genera) nppetrsocn, sneples F1oand f2 ware ve
had beots und leturbed

lighter. The witer from the older pund (Saaple
for somr & to 7 months.

ey

AR ot o 'y 01

™

Ry .

ShiEE s pon p

P T




Gl
Oricls
s
are to b cesidored fu th- rhtler,

The Lyjir of vinbe Invelead 1z nol ensy Lo ol rid of, Lhere
seunl of Lhe sle, and Uiere wll ), bt an cven
b [n Wee futere. This Jarger apount will be due
the vty Gesd e @fficicnt, wsbe Lrealient cquljeent Wint
Is Lo I provilel by Crsplon Paper.

Very laprge Lraels of liee? wunld ba requlred for exlended

Ojerganb i I othis L,r‘.-, aerl this 1aal vould nicd Lo b ccessible
to laryes - so wa tajor ilvers or slreiws, Apjarently, the
cogety officials feel Ual Wey chncrelurn o Uhe areud afler

a porfold of tise oad deprsit whiitional saterlal, Tnls would

be necussiry Lo gob Lhe full beselil fros the land.

Tnere Is no eriet for such palerial for use as fi1) =alarfal.

It alse apneass thol ceathmsed operallon would daperd on the
2bllily Lo rcliem the swaler off the ponds Lo the edjacent sireas
ralh=r than relurn 1L Lo the plant.

Tne operalion fnd Lha ased for zutsiLting ka applicilion for @ peruil from
the EiCH 1@ms discussed with fr. Hesderson and Sr. ScSinnes, wdfi is
unZerstood thal zuch a peraft woeuld he cbtalned by ¥r. BeGinnes rether than
by:Chermplan. Thice 15 appareatly he thoughl, or plin, thal Rr. EcGinnes
would ohtafn the perait and lus:dle the wvastes from Chaeplon undar centruct
(Lhe preseat zel-up) and then nlzo ilke cars of such other [ndustriul wastes
LhixL he =lcht be able to handle (nol fro= Chemplen):

It Is tha writer's understacding Lhal nothing was Lo be done {n the 1y of

a parmmlt gppliciliza untl) Lhe resulls of the sapple pnnlyses Were recefved,
AL thal Lirs, Uiz company offlclialzs would get In Leuch with U ¥PCH and 1is
staff Lo cdiscuss the watter furlhar and gat the Uhinking of the Board In
Hght of the sazple resulls, By that Nm. the companies should 2lso have
Inforeatien reganding the chamfenl cantent of the waterial, 1t was felb that
thiz would b2 the bast approach Lo Whe matier since the present cycle of
operatioa s .cssentlally corpleted nad time would b= avajlable to afthar
oblaln & peralt for tha oparabioa - or work out a dlfferent wathad of dls-
pozal- prier Lo th: need for rencied reroval of the waste salerlal,

Respectfully suba(tiad,

Stinley {;’hmpson, 4
Yay 0, 1966
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Loislaw Federal District Court Opinions

U.S. v, WASHINGTON STATE DEPARTMENT OF TRANSPORTATION (W.D.Wash. 7-7-2010)
UNITED STATES OF AMERICA, Plaintiff and Counterclaim Defendant, v.
WASHINGTON STATE DEPARTMENT OF TRANSPORTATION, Defendant and
Counterclaimant.

Case No. 08-5722RJB.

United States District Court, W.D. Washington, at Tacoma.

July 7, 2010

ORDER DENYING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

ROBERT BRYAM, District Judge

This matter comes before the Court on Plaintiff's Motion for
Partial Summary Judgment on Liability Re: Coal Tar Contamination
(Dkt. 80). The Court has considered the motion, responses, and
the relevant documents herein.

I. FACTUAL AND PROCEDURAL BACKGROUND

This is a CERCLA suit brought by the United States against the
Washington State Department of Transportation ("WSDOT") to
recover costs incurred in responding to releases of hazardous
substances into the Thea Foss and Wheeler Osgood Waterways
{"Waterways"), which are within the Commencement Bay/Nearshore
Tidelands Supsrfund site ("CB/NT Superfund site" or "CB/NT").
Dkt. 80, p. 6-9. Defendant WSDOT is alleged to own or operate
parcels of land ("Tacoma Spur Property") near the Waterways and
within the CB/NT Superfund site. Dkt.
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80, p. 9-11, Dkt. 86, p. 5-6. On the Tacoma Spur Property, WSDOT
built South A Street to connect downtown Tacoma with Dock Street
and the waterfront. Dkt. B6, p. 2, WSDOT encountered a high water
table during zhe construction of South A Strest and built a
"French drain system” to protect the roadway from water damage,
Id. The French drain system connected to the street's stormwater
drain, which then connected with the City of Tacoma storm sewer
system. Id. The City of Tacoma storm sewer system eventually
drains into the Thea Foss Waterway through the "West Twin™ drain
at the head of the waterway. Id.

WSDOT alleges that the Washington State Department of Ecolegy
discovered that coal tar had migrated through the soil inte the
French drain system and into a catch basin. Dkt. B6, p. 3. The
United States alleges that the drainage system installed by WSDOT
acted as a pathway for ceal tar to be funneled into the Thea Foss
Waterway, thus contaminating the Waterways. Dkt. 80, p. 7.

On December 2, 2008, the United States filed this suit seeking
recovery of response costs incurred in the cleanup of the
Waterways undar CERCLA. Dkt. 1. On May 27, 2010, the United
States filed this motion for partial summary judgment regarding
coal tar contamination. Dkt. 80. The United States is seeking

judgment as to liability for coal tar contamination under CERCLA.
Id.

IT. DISCUSSION

A. LEGAL STANDARDS



Summary judcment is prop=sr only if the pleadings, the discovery
and disclosure materials on file, and any affidavits show that
there is no genuine issue as to any material fact and that the
movant is entitled to judgment as a matter of law. Fed.R.Civ.P.
56(c). The moving party is entitled to judgment as a matter of
law when the ronmoving party fails to make a sufficient showing
on an essentizl element of a claim in the case on which the
nonmoving party has the
Page 3
burden of proof. Celotex Corp. v. Catrett, 477 U.S.317, 323
(1985) . There is no genuine issue of fact for trial where the
record, taken as a whole, could not lead a rational trier of fact
to find for the non moving party. Matsushita Elec. Indus. Co. V.
Zenith Radio Corp., 475 U.S.574, 586 (1986) (nonmoving party
must present specific, significant probative evidence, not simply
"some metaphysical doubt."). See also Fed.R.Civ.P. 56 (e).
Conversely, a genuine dispute over a material fact exists if
there is sufficient ewvidence supporting the claimed factual
dispute, requiring a judge or jury to resolve the differing
versions of the truth. Anderson v. Liberty Lobby, Inc., 477 .S.
242, 253 (1986); T.W. Elec. Service Inc. v. Facific Electrical
Contractors Association, 809 F.2d 626, 630 (Sth cir. 1987).

The determination of the existence of a material fact is often
a close question. The court must consider the substantive
evidentiary burden that the nonmoving party must meet at trial —
e.g., a preponderance of the evidence in most civil cases.
Anderson, 477 U.s. at 254, T.W. Elect. Service Inc.,
809 F.2d at 630. The court must resolve any factual issues of controversy in
favor of the nonmoving party only when the facts specifically
attested by that party contradict facts specifically attested by
the moving party. The nonmoving party may not merely state that
it will discredit the moving party's evidence at trial, in the
hopes that evidence can be developed at trial to support the
claim. T.W. Elect. Service Inc., 809 F.2d at 630 (relying on
Anderson, supra). Conclusory, non specific statements in
affidavits are not sufficient, and "missing facts" will not be
"presumed." Lujan v. National Wildlife Federation, 497 U.S. 871,
888-89 (1990).

The Comprehensive Envircnmental Response, Compensation, and
Liability Act of 1980, as amended ("CERCLA"), 42 U.S.C.§ 9601 et
seq., was enacted to facilitate "expeditious and efficient
cleanup of hazardous waste sites." Carson Harbor Village, Ltd, v.
Unocal Corp., 270 F.3d 863, 880 (%th Cir. 2001). Its secondary
purpose is to hold responsible parties accountable for cleanup
efforts. Id. CERCLA accomplishes these goals by imposing strict
liability on owners
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and operators of facilities where releases of hazardous
substances occur. Id. at B70. This lizbility is joint and
several, subject to statutory defenses set forth in
42 U.5.C, § 9607 (b) . See California v. Montrose Chemical Corp. of
California, 104 F.3d 1507, 1518 n. 9 (9th Cir. 1987).

To recover its costs for engaging in response actions, the EPA
must prove: (1) the site at which the actval or threatened
release of hazardous substances occurred constitutes a "facility”
under 42 U.S.C. §9601(9); (2) there was a "release" or
"threatened release" of a hazardous substance; (3) the party is
within one of the four classes of persons subject to liability
under 42 U.S.C. § 9607 (a) [CERCLA section 107(a)]; and (4) the
EPA incurred response costs in responding to the actual or
threatened release. U.S. v. Chapman, 146 F.3d 1166, 1169 (9th
Cir. 1998); United States v. Northeastern Pharmaceutical
& Chemical Co., Inc., 810 F.2d 726, 743 (8th Cir. 19886)
("NEFACCO"); 42 U.S.C. § 9607 (a) (4) (A) (defendants may be held
liable for "all costs of removal or remedial action incurred by
the United States Government or a State or an Indian tribe not
inconsistent with the national contingency plan"). A party may be



a potential responsible party under CERCLA section 107 (a} if they

fall under one of four categories: current owner and operator —

secticn 107(a) (1); former owner or operator — section 107(a) (2);
arranger — section 107(a) (3); or transporter —

secticn 107 (a) (4). 42 U.5.C. § 107(a). The United States is arguing that
WSDOT is liable under sectien 107 (a) {1) or (2), but is reserving

any other theories of liability (i.e. liszbility under

sections 107(a) (3) & (4)). Dkt 80, p. 18 n. 3.

B. OWNER/OPERATOR LIABILITY

Under CERCLA section 107(a) (1), & party may be liable if it is
the owner and cperator of a vessel or a facility.
42 U.5.C, § 9607 (a) (1) . The term "facility" means (A) any building,
structure, installation, equipment, pipe or pipeline . . . or (B)
any site or area where a hazardous substance has been deposited,
stored, disposed of, or placed, or otherwise come to be located.
42 U.S.C. § 9601 (%) . Additionally, a party may be liable if at
the time of disposal of any hazardous
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substance it owned or operated any facility at which such
hazardous substances were disposed of. 42 U.S.C. § 93601 (2) (2).

Plaintiff argues that WSDOT has admitted the first three
elements in its answer and discovery responses, and that the
fourth element is established by undisputed factual evidence that
WSDOT is the current owner of the Tacoma Spur property. Dkt. B0,
p. 18. Plaintiff also states that there 1s undisputed factual
evidence that establishes that WSDOT was the owner and operator
of that property and of the DA-1 drainage systemf[fnl] at the time
that system disposed hazardous substances into the Waterway. Id.
Therefore, Plzintiff contends, the Defendant is liable under
CERCLA Sectien 107{a) as the current owner of contaminated
property and a2s the owner and operator of that property at the
time of discharge. Dkt. 80, p. 18.

Defendant responds by asserting that it is not the owner or
operator of the facility at the time the Unitad State incurred
costs. Dkt. 86, p. 5. Defendant asserts that the clean up by the
United States inveolwved the Thea Foss Waterway, not the Tacoma
Spur Property, where no response costs were incurred, and that
the Tacoma Spur Property is not the subject of the suit. Dkt. 86,
p. 5-10. Defendant next argues that even if the highway property
were a facility, W3DOT is not the owner of that property; the
State of Washington is the owner. Dkt. 86, p. 11. Finally, the
Defendant asserts that operation of the French drain for the
purpcse of removing groundwater does not make WSDOT an operator
under CERCLA. Id.

This motion regarding the issue of liability appears to partly
turn on the scope of the word "facility." Under CERCLA
Section 107{a) (1), the owner and operator of a vessel or a facility is a
liable party. Under CERCLA Section 107(z)(2), any perscn who at
the time of disposal of any hazardous substance owned or operated
any facility at which such hazardous
Page 6
substances were disposed of is potentially responsible.
Plaintiff contends that "ownership of one portion of a “facility'
— whose boundaries are defined by the extent of contamination,
not by property lines — is sufficient to establish liability for
response costs at that facility as a whole." Dkt. 80, p. 19.
Plaintiff argues, in essence, that the entire CB/NT Superfund
site is 2 facility and that Defendant owns property within that
Superfund site. See Id. Defendant asserts the cpposite argument;
that the CB/NT Superfund site is not a facility for purposes of
this action, the facility at issue is the Thea Foss and Wheeler
Osgocd Waterway, which is not owned nor operated by the
Defendant. Dkt. 86, p. 9-11.

While there is no directly relevant case law in the Ninth



Circuit, the case of U.5. v. Township of Brighton, 153 F.3d 307
{6th Cir. 1898), is particularly instructive. The Brighton case
involved a 15 acre plot in Brighten Township. Brighton,

153 F.3d at 318. The land was owned by Vaughan Collett, and later by Jack
Collett., Id. The Township of Brighton contracted with Vaughan
Collett to use his land as a dump for the town's residents.
Specifically, three acres in the southwest corner of the property
were used as the township dump. Id. In 1894, the United States
brought suit against both the township and Jack Collett to
recover response costs under CERCLA after clean up of hazardous
waste on the Collett property. Brighton, 153 F.3d at312. The
district court found that Collett and the townszhip were jointly
and severally _iable for the full amount of the response costs.
Id. The townsh:p appealed the decision and argued that the
Brighten Township dump comprised only three acres in the
southwest corner of the 15 acres Collett property. Id. Therefore,
the township arqued, the government should have defined the
bounds of the site in a way that excluded the township dump,
which did not contain hazardous waste. Id.

The Brighton court noted that CERCLA defines the term
"facility" as "any site or area where hazardous substances has
been deposited, stored, disposed of, or placed, or otherwise
Page 7
come to be located." Brighton, 153 F.3d at 312 (citing
42 U.5.C, § 9601 (9) (B)) . The Brighton court stated that:

[their] task is to determine how broadly or narrowly
the bounds of the "site" may be drawn. At one extreme,
the entire Collett property (or the entire county for
that matter), could be defined as a facility based on
the presence of a hazardous substance in one portion of
it. At the other extreme, the facility could be defined
with such precision as to include only those specific
cubic centimeters of Collstt's property where hazardous
substance were deposited or eventually found. The first
approach obviously would sweep too broadly, the second
too narrowly.

Brighton, 153 F.3d at 312. The court stated that the "words of

the statute suggest that the bounds of a facility should be
defined at least in part by the bounds of the contamination."
Brighton, 153 F.3d at 313. However, the court stated, "an area
that cannot be reasonably or naturally divided into multiple
parts or functicnal units should be defined as a single
“facility,' evan 1f it contains parts that are non-contaminated."
Id. The Brighton court concluded that the entire Collett property
was one facility because Collett used the entire property as a
dump., Id. The Brighton court supported this conclusion by stating
that the facts show that local household and commercial dumping
was largely, but not completely, limited to the southwest corner
of the property; that refuse was moved arcund on the property;
and that Collett placed materials from non-residents and
industries in other parts of the site. Id. Finally, the Brighton
court noted that "([i]f the township was only connected to the
southwest corner, the appropriate place to draw that distinction
is in the divisibility analysis [of CERCLA], not in the bounding
of the facility." Id.

In this case, the United States defines facility as
encompassing the entire CB/NT Superfund site, while WSDOT defines
facility as either the Waterway or the Tacoma Spur Property. The
United States' asserted definition of facility is too broad. If
the Court was to adopt the United States' definition of facility,
then lizbility could be imposed broadly and on persons not
reasonably related to the contamination. In other words, a
property owner whose property does not contain hazardous
substance but is within such a "facility" could be found to
Page B
be an owner of the facility and thus liable under CERCLA for



response costs. CERCLA was not intended to place the cost of
clean up on persons who are not responsible for the
contamination. See U.5. v. Bestfoods, 524 U.S.51, 56 (1998)
{"those actually responsible for any damage, environmental harm,
or injury from chemical poisons may be tagged with the cost of
their actions.")

Under CERCLA, facility means any building, structurs,
installation, equipment, pipe or pipeline, or "any site or area
where a hazarcous substance has been deposited, stored, disposed
of, or placed, or otherwise come to be located."

42 U.S.C. § 9601(9) (A) & (B). Under the plain meaning of the statutory
provision, both the Waterways and the Tacoma Spur Property could
be considered facilities since hazardous substances are located
at both sites. However, that does not mean the two sites combine
into one site to form a single facility. In the Brighton case,
the site at issue was owned by one person, Jack Collett.
Moreover, the Brighton court found that the entire site was used
for a common purpose, a dump. In this case, the CB/NT Superfund
site appears to include the properties of several different
cwners, including WSDOT, and there appears to be no common
purpose among the different owners. Excluding other properties
and focusing cn only the Waterways and the Tacoma Spur Property,
it still appears that there are different owners and different
purposes. Moreover, the Waterways and the Tacoma Spur Property
are reasonably or naturally divided into multiple parts or
functional units. For these reasons, the Waterways and the Tacoma
Spur Property should be considered separate facilities.

Since they are separate facilities, the next step is to
determine which facility might impose liability on the Defendant.
It has not been argued nor evidence presented that WSDOT owns or
cperates the Waterways. Even 1f the Court assumes that WSDOT does
own and operate the Tacoma Spur Property, it does not necessarily
mean that it is liable as an owner or operator of a facility
under CERCLA, The United States incurred response costs here in
the Waterway,
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but not on the Tacoma Spur Property, The United States has not
argued nor asserted that it has incurred response costs on the
Tacoma Spur Property.

The law is unclear as to whether CERCLA requires that the
response costs be incurred on the preoperty owned or operated by a
defendant, but CERCLA's purpose is tc assign the cost of
remediation to the party actually responsible for any damage,
environmental harm, or injury. See Burlington Northern and Santa
Fe Ry. Co. v. United States, 129 S.Ct. 1870, 1874 (2003) ("The
Act was desigred to promote the “timely cleanup of hazardous
waste sites' and to ensure that the costs of such cleanup efforts
were borne by those responsible for the contamination"); U.S. v.
Bestfoods, 524 U.S. 51, 56 (1998) ("those actually responsible
for any damage, environmental harm, or injury from chemical
poisons may be tagged with the cost of their actions.”). CERCLA
provides for liability to attach in four ways; current owner and
operator, former owner or operator, arranger, and transporter.

42 U.S.C. § 9607 (a) . CERCLA section 107(a) (1) states that the owner
and operator of a facility is liable for response costs. Id. A
facility is ary building, structure, installation, equipment,
pipe or pipeline . . . or any site or area whers a hazardous
substance has been deposited, stored, disposed of, or placed, or
otherwise come to be located. 42 U.S.C. §9601(9). If the Court
was to take tke view that response costs need not be incurred on
the facility owned and operated by the defendant, then liability
may be imposed on persons not related to the contamination, which
is not the purpose of CERCLA. Under a broad reading of the
requirements of CERCLA as is advocated by the Plaintiff, a person
owning and operating a building close to the clean up site (i.e.
the Waterways) may be considered an cwner and operator of a
facility under CERCLA whether or not that person was responsible



for contamination of the clean up site. The Court believes that
this is not what CERCLA intended. The Court believes a better
interpretation of the requirements of CERCIA is that for
liability to attach to WSDOT under CERCIA section 107(a) (1), it
must be the owner or operator of the facility in which the
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United States incurred a respconse cost. To allow otherwise would
expose a party to liability under CERCLA for merely holding
property that fit the definition of facility whether or not that
party had any actual responsibility in contamination. While this
interpretation of CERCLA section 107(a) (1) may seem narrow, it
carries out the purpose of CERCLA by allowing lizbility to attach
to persons who dispose of hazardous materials into the
environment under CERCLA section 107 (a) (3) or (4), but allows
persons not reaponsible for contamination to be free of
liasbility. In this case, WSDOT is not the owner or operator of
the Waterways, and there were no response costs incurred on the
WSDOT owned Tacoma Spur Property. Therefore, the United States'’
motion for summary judgment as to the CERCLA section 107 {a) (1)
should be denied.

The foregoing analysis also applies to CERCLA section 107(a) (2)
former owner or operator liability.

Futhermore, the hazardous substance in this motion is coal tar
and the facility is the Tacoma Spur Property. It is undisputed
that coal tar was disposed of at the Tacoma Spur Property.
However, the United States argues that the coal tar contaminated
the Waterways through the drainage systems installed at the
Tacoma Spur Property. Dkt. 80, p. 21-22. WSDOT contends that
Waterways contamination is not due to the coal tar being disposed
of through the drainage system. Instead, WSDOT argues that
contamination resulted from urban stormwater runoff, Dkt. B6,

p. 20, There appears to be a genuine issue of material fact as to
whether coal tar was disposed of which resulted in removal and
remedial actions costs. As such, the United States' motion for
summary judgment as to CERCLA section 107 (a) (2) should be denied.

For the foregoing reasons, the Plaintiff's motion for partial
summary judgment as to liability under CERCLA sections 107(a) (1)
& (2) should be denied. Since summary judgment as to liability
under CERCILA sections 107 (a) (1) & (2) is denied, the Court
declines to address the arguments regarding affirmative defenses,.
Page 11

C. NONMUTUAL COFFENSIVE CCLLATERAL ESTOFPEL

The United States contends that WSDOT has fully litigated its
liability in connection with the Tacoma Spur Property and
drainage system in Washington State Superior Court and lost. Dkt.
B0, p. 26. The United States argues that under the doctrine of
"issue preclusion," the state's court's judgment and finding of
fact and law are conclusive against WSDOT. Id. The United States
specifically cites Pacificorp Envtl. Remediation Co. v. WSDOT,
No. 07-2-10404-1 (Wash. Super. Ct. April 30, 2008) to support its
argument that the issue of liability is precluded in this
litigation. Dkt. 27, p. 27, WSDOT responds by arguing that
judgment regarding a state law does not apply to a federal issue,
and that federal law regarding collateral estoppel applies, not
state law. Dkt. 86, p. 12-20.

Nonmutual offensive collateral estoppel is estoppel asserted by
a2 nonparty to an earlier acticn to prevent a defendant from
relitigating an issue previously decided against the defendant.
Parklane Hosiery Co., Inz, v, Shore, 439 U.S.322, 326-332
(1979) . Trial courts are given broad discretion to determine when
collateral estoppel should be applied. Id. at 331. "The general
rule should be that in cases where a plaintiff could easily have
joined in the earlier action or where ., . . the application of
offensive estcppel would be unfair to a defendant, a trial judge



should not allow the use of offensive collateral estoppel." Id.
The Parklane court stated that application of offensive
collateral estoppel may be unfair if: (1) the first action was
for small or rnominal damages and that future suits are not
foreseeable; 12) the judgment relied upon as a basis for the
estoppel is itself inconsistent with one or more previous
Jjudgments in favor of the defendant; or (3) the second action
affords the defendant procedural opportunities unavailable in the
first acticn that could readily cause a different result. Id.

at 330-31. Finally, the Parklane court notes that the defendant must
have had a full and fair opportunity to litigate. Id. at 328.

In this case, it would be unfair to the Defendant feor the Court
to apply offensive estoppel.
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In the Supericr court case, the issue was whether the Defendant
violated the Model Toxics Control Act ("MTCA"™) RCW 70.105D, et
seq,, not whether it vioclated CERCLA. The United States has
admitted that the MICA was "heavily patterned" after CERCLA, but
it is not identical to CERCLA. See Dkt. B0, p. 27 n. 9,
Therefore, the issues presented in this case may be different
from the Superior court case. Moreover, there are defenses or
exemptions in CERCLA that are not found in the MTCA. It would be
unjust not to allow the PBefendant to avail itself of these
defenses. Finally, WSDOT has not had the opportunity to fully and
fairly litigate the CERCLA claims. The Supericr court case only
litigated MTCA claims, For the foregeing reasons, nonmutual
offensive collateral estoppel should not be applied in this case
and the Plaintiff's motion for partial summary judgment should be
denied.

III. ORDER
The Court does hereby find and ORDER:

(1) Plaintiff's Motion for Partial Summary Judgment on
Liability Re: Coal Tar Contamination (Dkt. 80) is
DENIED only insofar as the motion was based on CERCLA
section 107(a) (1) & (2); and

(2) The Clerk is directed to send copies of this Order

to all counsel of record and any party appearing pro se
at said party's last known address.

DATED this 7°" day of July, 2010.
[fnl] The Plaintiff uses the nomenclature "DA-1 drainage system" in
its filings., The Court will use the nomenclature "Tacoma Spur
Property” generically to refer to both the drainage system and

above ground structires.
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